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Introduction and the Parties’ Positions

This loss transfer dispute arises from an accident that occurred on October 29,
2013. On that date a pickup truck/tow truck insured by Northbridge rear-ended a pickup
truck insured by Belair. At the time of the accident the Northbridge insured vehicle was
equipped with an after-market tow arm, and was being used at least some of the time as

a tow truck by a numbered company operating as Planet Tint and Jeremy Brown.

The accident resulted in a significant claim for SABS advanced by the claimant,
Elliot. The claim was presented to and adjusted by Belair. Ultimately, Belair settled the
claim in 2019 on a catastrophic impairment basis with a total payout exceeding $1.5

million.

Belair presented a claim for Loss Transfer Indemnity to Northbridge on May 15,
2018, about four and a half years after the accident. There was no dispute regarding fault

for the accident. Northbridge accepted that the operator of the tow truck was at fault.

When discussions began between Belair and Northbridge on the loss transfer
issue, the focus was on confirming that Northbridge insured the tow truck that rear-ended
the Belair vehicle, and that the tow truck qualified as a “heavy commercial vehicle”

pursuant to Regulation 664, so that loss transfer would apply.

Dwayne Lawrence was the adjuster at Northbridge who undertook the initial
investigations on the above-noted issues after Belair presented its loss transfer claim. Mr.
Lawrence confirmed quite early on that Northbridge insured the tow truck involved in the

accident. His investigation on the issue of the weight of the tow truck took longer.



Ultimately, on May 8, 2019, Mr. Lawrence emailed the adjuster at Belair advising
that he had confirmed the gross weight of the tow truck exceeded 4,500 kg. and that

Northbridge was accepting loss transfer.

No indemnity payments were made by Northbridge, however, before a new

adjuster for Northbridge, Susan O’Brien, took over the handling of the loss transfer matter.

Ms. O'Brien “started from scratch” in reviewing and analyzing the claim. She
eventually agreed with Mr. Lawrence’s conclusion that Northbridge insured the vehicle
involved in the accident, and that it was liable for the accident. She doubted, and
ultimately disagreed with Mr. Lawrence’s conclusion, however, that the Northbridge

insured vehicle was a “heavy commercial vehicle.”

Shortly after she took over the file at the end of August, 2019 she communicated
these uncertainties to Belair, and advised that Northbridge would “hold off” indemnifying

Belair in Loss Transfer pending further investigation on these issues.

It was not until March, 2020 that Ms. O’Brien learned that the tow truck had been
sold to Standard Auto Wreckers and destroyed back in August 2019, before she took over
the file from Dwayne Lawrence. At this point, Ms. O’Brien had still not been able to
determine the weight of the tow truck to her satisfaction. By this time Ms. O’Brien
acknowledged that Mr. Lawrence had been correct in his conclusion that Northbridge

insured the tow truck at the time of the accident.

On April 30, 2020, Ms. O’Brien sent a letter on behalf of Northbridge to Belair
denying loss transfer on the basis that there was no evidence the tow truck weighed more
than 4,500 kg. as required by the Regulation.
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After sending the denial letter, Ms. O’Brien continued her investigation regarding
the weight of the tow truck. She retained an investigation firm to assist. Once the
investigator had the correct vehicle identification number (“VIN”), the investigator was
quickly able to obtain the original purchase documentation for the tow truck dating back
to 2007. Amongst the documentation was a Public Weigh Scale & New Vehicle
Information Statement with the dates August 22 & 23, 2007. This document confirms that

the tow truck was weighed on one of those dates in 2007 when first purchased.

A tow arm had been installed on the pickup truck immediately after purchase so

that it could be used as a tow truck, and it was attached to the truck when it was weighed.

According to the documents, the “shipping weight” of the truck was 2,965 kg. With
the additional weight of the towing arm, the weight of the truck registered as 4,170 kg.
This is approximately 330 kg. less than the 4,500 heavy commercial vehicle weight

standard in subsection 9 (1) of Regulation 664.

Northbridge relies on this information to support its argument that this is the best
available evidence of the weight of the truck and that loss transfer should not apply since
this weight is below the “greater than” 4,500 kg. “gross vehicle weight” standard required

by subsection 9 (1) of Regulation 664 for a heavy commercial vehicle.

Belair submits that the evidence Northbridge has developed with respect to the
weight of its tow truck over six years and several owners removed from the October, 2013
accident is insufficient to prove that the truck did not weigh more than 4,500 kg. at the
time of the accident. Belair argues that in any event, since Northbridge unequivocally

conceded this fact to Belair, empirical proof of the truck’s weight at the time of the accident



as a requirement to pursue loss transfer is irrelevant, unless Northbridge can establish
legal grounds to justify withdrawing this admission and its acknowledgement of Belair's

entitlement to loss transfer.

Belair did not accept Northbridge’s denial of the loss transfer claim, taking the
position that Northbridge, having unequivocally accepted responsibility for the claim in
May 2019, had either waived its rights, or was estopped from changing its position.

Consequently, it commenced these arbitration proceedings against Northbridge.

In addition to its argument that loss transfer does not apply because the tow truck
did not satisfy the Regulatory weight standard, Northbridge has taken the position that its
original acceptance of the loss transfer claim was an honest mistake, the consequences
of which should be set aside. Otherwise, Belair would receive a “windfall” without juristic
reason. Northbridge also argues that its original acceptance of loss transfer was based
on a mutual mistake of fact, a mutual mistake of law, or both, and subject to reversal.
Northbridge further submits that the requirements of the doctrine of waiver and estoppel

have not been satisfied to prevent it from reversing its position.

The Issues

As stated in the parties’ arbitration agreement entered into in January 2022, the
overarching issue to be determined is whether Belair is entitled to reimbursement of the

SABS paid to the claimant Elliot as a result of the October 29, 2013 accident.

To determine the main issue, | must decide whether Belair is entitled to loss

transfer indemnity from Northbridge. Specifically, | must determine whether loss transfer



applies on the facts, and if so, whether Northbridge is entitled to withdraw its acceptance

of Belair’'s loss transfer claim.

The Evidence

The parties submitted facta, document briefs, and briefs of authorities. The Belair
Document Brief was marked as exhibit A at the oral hearing. The Northbridge Document
Brief was marked as exhibit B. The executed arbitration agreement was marked as exhibit

C.

The oral hearing involved submissions by counsel. There was no viva voce
evidence. The argument was recorded by a court reporter and transcripts were made

available.

Analysis

The Weight of the Northbridge Insured Tow Truck:

The first issue regarding the weight of the truck can be summarized in the following

question:

Is the available evidence of the weight of the Northbridge insured truck sufficient

to prove the weight of the truck in relation to the 4,500 kg. regulatory standard?

When the truck was first purchased in 2007, and after the tow arm was added to
the truck, the method used to determine its weight was a recognized, acceptable means

to do so.



The problem is not with any deficiency in this weight determination process, it is in
the fact that this process occurred over six years before the accident giving rise to these
proceedings. We already know of one major modification made to the truck shortly after
the truck was first purchased. A tow arm of substantial weight was added to the truck.
This alone increased its weight to within 330 kg. of the heavy commercial vehicle

standard.

According to the Ontario Vehicle ldentification History (“VIN Search” tab 25 —
Respondent’s Document Brief) The vehicle had at least two or three owners in five years
before it was insured by Northbridge on behalf of 1816740 Ontario Inc. o/a Planet
Tint/Jeremy Brown between May 2013 and May 2014. These names do not actually
appear in the VIN Search as an owner of the vehicle. Formula Leasing appears to be the

owner during this period.

Two of the other owners from the VIN Search appear to have been in the
commercial auto collision and repair business. It is unknown what, if any other
modifications may have been made to the truck during that time. It is also unknown what
equipment, supplies, and other contents the truck may have contained at the time of the

accident. The weight of the truck operator at the time of the accident is also unknown.

There are some photographs of the truck taken at the time of the accident. The
photographs show the truck generally, but they are inadequate to determine in detail
whether the truck was the same or different some six and a half years later. Additionally,
the photographs do not provide adequate detail of the contents of the truck at the time of

the accident.



In Intact v. St. Paul (November 4, 2013) | had to deal with nearly the identical issue
concerning whether a vehicle met the greater than 4,500 kg. standard to be a heavy
commercial vehicle. There is, however, a major difference in the evidence on the issue

between Intact v. St. Paul and the case before me now.

In Intact v. St. Paul, the evidence was that St. Paul weighed a “test cargo van”
which was the identical make and model of the van involved in the accident. As in this
case, the vehicle involved in that accident had been destroyed after the accident so it was
not weighed. The parties agreed that the test cargo van had been oultfitted as closely as
possible with the same cargo (florescent bulbs), and it had the same attachment lift as
the original van before being weighed. The only uncertainty was the actual weight of the
two male occupants (driver and helper) who were known to have been in the vehicle at

the time of the accident.

When the test cargo van was weighed it came within 80 kg. of the heavy
commercial vehicle standard. Therefore, the issue came down to whether the combined
weight of the two male occupants was likely to have exceeded 80 kg., thus putting the

vehicle over the 4,500 kg. heavy commercial vehicle standard.

| held that it was a reasonable inference to draw from official, government statistics
that the weight of just one of the male occupants would have been sufficient to put the
weight of the vehicle over the 4,500 kg. standard. Therefore, it was easily more likely than

not that two male occupants would have put the vehicle over the 4,500 kg. standard.

In the case before me now, the evidence is far more uncertain. All we have is

evidence of what the truck weighed six and a half years before the accident. We do not



have any evidence on other modifications that subsequent owners may have made to the
truck — keeping in mind that the subsequent owners appear to have been in the

commercial auto repair or towing business.

Although the operator’s statement confirms he was not towing anything at the time
of the accident, there is no evidence from the operator or from any other source as to
what contents were in the truck. These could have been insignificant, or they could have
been substantial. Since the vehicle was being used as a commercial tow truck and/or in
some type of commercial vehicle painting operation, it is reasonable to infer that there
were tools and supplies in the truck. There could have also been heavy items such as

chains to secure vehicles that were being towed. It is just not possible to know.

Even if a statistical estimate of the operator’s weight could be made, without better
evidence it would be speculation to draw conclusions as to what the contents of the truck
were, let alone guess their weight, or whether anything else had been done to the truck
apart from the addition of the tow arm in the six plus years from the time it was weighed
at purchase until the time of the accident. These things are all critical to accurately

determining the weight of the truck at the time of the accident.

The authorities are clear that “gross vehicle weight” in the heavy commercial
vehicle Regulation means the actual vehicle weight, including all contents, and anything
being towed, not the manufacturers suggested capacity weight (see Republic Western

Insurance Company v. Economical Mutual Insurance Company, 2012 ONSC 5952).

The manufacturer’s suggested capacity weight is sometimes referred to as “gross

vehicle weight” in sale and licencing documents. Given the similar wording, this can cause



confusion. The interpretation of this term is different for loss transfer purposes in
Regulation 664. Professionals in the loss transfer system know or are deemed to know,

however, what “gross vehicle weight” means for the purposes of the Regulation.

As the authorities have observed the theory behind loss transfer is that since
greater (and thus more expensive) injury is likely caused where a larger, heavier vehicle
strikes a smaller, lighter vehicle — actual vehicle weight matters. Loss transfer is intended
to make sure that the insurers who cover the heaviest vehicles doing the most damage

are paying their fair share of SABS.

A value for the truck weight six and half years before the accident is too remote to
be relied upon considering that there were two or three commercial owners in the
intervening years, there is no detailed evidence about the use or condition of the truck,
and there is no evidence as to whether there were more modifications made to it by the
various owners. Most significantly, there is no evidence regarding the nature and weight

of the contents of the truck at the time of the accident.

In this case, | find that the evidence available on the weight of the Northbridge
insured truck is insufficient to establish whether the truck did or did not exceed 4,500 kg.

at the time of the accident.

The second issue regarding the weight of the truck can be summarized in the

following question:

If there is insufficient evidence to conclude that the weight of the truck exceeded

4,500 kg. at the time of the accident, does Belair’s claim for loss transfer indemnity fail
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because it has not proven this requirement, or has this requirement been waived by

Northbridge’s admission that the truck’s weight exceeded 4,500 kg.?

Technically, the onus is on the insurer seeking loss transfer to prove entitlement
to loss transfer indemnity. Part of that proof would ordinarily require empirical evidence
that the insurer against whom loss transfer is being sought insured a vehicle that weighed

more than 4,500 kg. at the time of the accident.

Practically, even though the substantive burden of proof continues to rest with the
insurer seeking loss transfer throughout the proceeding, once a claim for loss transfer
indemnity has been advanced, in my view there is at the very least an evidentiary onus
placed upon the insurer against whom loss transfer is being sought to provide evidence

within its custody or control relevant to the issue of the vehicle weight.

The insurer of the alleged heavy commercial vehicle will have access to insurance
policy information, VIN information, vehicle ownership information, vehicle license
information, and possibly other information such as sales, service, repair, and
modification documentation. In many cases, although it was not the situation here, the
alleged heavy commercial vehicle insurer has immediate access to the vehicle itself

because there has been a property damage claim on its policy.

The alleged heavy commercial vehicle insurer in many cases has a relationship
with the insured, or the insured’s broker, and is in the best position to obtain information
about the vehicle. Although inquiries with the former insured did not assist in this case, at
the very least the alleged heavy commercial vehicle insurer has an insurance policy, as

Northbridge did here, which it can reference to obtain details about the vehicle involved.
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If this does not answer the weight question, it can certainly open relevant lines of inquiry,

as was the case here, to obtain the necessary information.

It is quite common in these loss transfer cases for the insurer of the alleged heavy
commercial vehicle to take immediate steps to have its vehicle weighed when presented
with a loss transfer claim where vehicle weight may be an issue. It will try to obtain as
much information as possible about the vehicle, and the contents of the vehicle at the

time of the accident.

This insurer is undoubtedly in a superior position to the insurer seeking loss
transfer to be able to obtain evidence concerning the weight of the vehicle. The insurer
seeking loss transfer does not insure the vehicle, has no relationship with its owner, and
has no practical means to compel the release of any information about the vehicle except

what might be obtained through limited public records sources (e.g. police reports).

The insurer seeking loss transfer must exercise due diligence in pursuing its loss
transfer claim with the alleged heavy commercial vehicle insurer. It needs to seek
answers about insurance coverage, ownership, fault, and the weight of the vehicle from
the alleged heavy commercial vehicle insurer. These are the details necessary to
determine whether the alleged heavy commercial vehicle insurer is going to accept or
deny the loss transfer claim, and to determine whether it will be necessary to commence

arbitration if the claim is denied.

In my opinion, once the alleged heavy commercial vehicle insurer indicates that it
is undertaking to obtain the answers to those questions, then the insurer seeking loss

transfer is entitled to rely on that representation.
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The insurer seeking loss transfer must be mindful of protecting its rights, which
essentially means it must commence arbitration against the alleged heavy commercial
vehicle insurer within the mandated limitation period, even if it is awaiting information

relevant to the details of the case from the alleged heavy commercial vehicle insurer.

In my view, Belair acted appropriately as an insurer seeking loss transfer from
Northbridge. After serving Northbridge with its claim for loss transfer indemnity the
response received from Northbridge indicated that Northbridge would investigate the
matter, provide responses to the issues relevant to loss transfer, and advise whether it
would accept the claim loss transfer claim. It was reasonable for Belair to await
communications from Northbridge regarding its progress in investigating the loss transfer

issues and rely on those communications, once received.

Belair received communications on these issues from Northbridge. The evidence
confirms that by September 2018, Mr. Lawrence confirmed on behalf of Northbridge that
Northbridge insured the tow truck that was involved in the accident with the Belair vehicle,
and that Northbridge acknowledged its insured was at fault for the accident.
Communications from Mr. Lawrence at Northbridge to Belair indicated that he was
following up on the only remaining issue — whether the weight of the Northbridge truck

was sufficient to meet the heavy commercial vehicle standard.

This was the situation up until the limitation period for commencing arbitration
approached. Belair recognized that it must take steps to protect its rights and in fact had

retained counsel to commence loss transfer arbitration against Northbridge on virtually
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the same day that Northbridge provided Belair with an unequivocal position on the one

remaining issue for the loss transfer claim.

On May 8, 2019, the remaining loss transfer entitlement issue — the weight of the
Northbridge insured truck, was resolved. It was not necessary, at least at that time, for

Belair to instruct counsel to pursue arbitration.

An email sent from Mr. Lawrence at Northbridge to Asha Sinanan of Belair on May

8, 2019, at 10:49 AM is clear and unequivocal. It states:

| finally received confirmation from my underwriting department confirming the
gross weight of the vehicle is over 4500 kg. Therefore we accept loss transfer on

this file.
Please send me your request for indemnification.

In my opinion, the reasonable interpretation of this statement communicated from
one loss transfer insurance professional to another is clear. By acknowledging that the
vehicle weighed more than 4,500 kg. Northbridge accepted that the regulatory weight
requirement for loss transfer had been satisfied and waived its rights to require Belair to
prove the weight requirement. Belair was entitled to rely upon that admission in support
of its loss transfer claim. What remained was for the quantum of indemnity to be

considered, and Northbridge invited Belair to send its request in that regard.

Northbridge must satisfy the legal grounds necessary to permit the waiver to be

retracted to defeat Belair’s claim for loss transfer indemnity.
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Therefore, with respect to the issue of whether the loss transfer claim can proceed
in the absence of empirical proof establishing that the weight of the Northbridge tow truck
exceeded 4,500 kg., | conclude that Northbridge’s unqualified admission of this fact to

Belair has rendered it unnecessary for Belair to provide such proof.

The only question that remains is whether Northbridge can establish any legal
grounds to withdraw its acknowledgement that Belair is entitled to loss transfer. If it
cannot, then Belair is entitled to loss transfer indemnity having established the necessary
Regulatory requirements to advance the claim, subject to the issue of appropriate

quantum of reimbursement.

The Legal Doctrines

| would like to address Northbridge’s submissions that because Belair did not
commence its claim for loss transfer indemnity until approximately four and half years
after the accident, Northbridge has been put at a “significant disadvantage”. Northbridge
has also noted that Belair took no steps in four and half years to investigate the weight of
the tow truck “when evidence would have been fresher and more readily available at that

time.”

Even assuming these submissions are accurate, there are no legal consequences
to them which would invalidate Belair's loss transfer claim. There is no time limit on an
insurer's right to commence loss transfer indemnity proceedings after an accident,
provided it satisfies the requirements of the Limitations Act, 2002 S.O. c. 24 (see Intact
Insurance Co. of Canada v. Lombard General Insurance Co. of Canada, 2015 ONCA 764

CanLll (“Intact v. Lombard”).
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In Intact v. Lombard the Court of Appeal examined delays of over four and half and
eleven years by the insurers bringing the loss transfer proceedings. It held that the
equitable defence of laches with its emphasis on unexplained delay and prejudice to the
second insurer caused by the delay was inapplicable to statutorily created claims for legal

relief such as s. 275 Insurance Act loss transfer claims.

The Court of Appeal had previously established that the limitation period to
commence arbitration to protect a loss transfer claim under s. 275 is two years from the
date the loss transfer insurer serves its demand for loss transfer indemnity (see Markel
Insurance Company of Canada v. ING Insurance Company of Canada et al. 2012 ONCA

218 CanLll).

| have already outlined the reasons why there is an evidentiary onus on the insurer
of the potential heavy commercial vehicle to investigate matters relevant to loss transfer

proceedings.

The case law demonstrates that this is not only prudent from a claims handling
standpoint, but the law has evolved such that there is a practical onus on insurers of
potential heavy commercial vehicles to be proactive when those vehicles are involved in
accidents. Insurers of such vehicles know (or certainly should know) that loss transfer
claims could arise from accidents involving their vehicles. Experience has shown that
such claims could take years to materialize. To protect their legal position, these insurers
need to take immediate steps to obtain evidence that may be relevant to any future loss
transfer proceedings while — to paraphrase Northbridge’s submission, “evidence is fresh

and readily available”.
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| have some sympathy for Northbridge’s situation in this case. The accident giving
rise to these loss transfer proceedings happened two years before the Court of Appeal’'s
decision in Intact v. Lombard. Perhaps the thinking at that time was that an insurer who
delayed commencing loss transfer proceedings would suffer legal consequences from
the delay. The law evolved differently however, and all litigants in the loss transfer world

are subject to it.

Northbridge has argued that the evidence in this case demonstrates that
Northbridge made “an honest mistake” in concluding that its vehicle was a heavy
commercial vehicle and that its agreement to accept loss transfer from Belair should be
set aside on unjust enrichment principles because Belair would effectively receive a
“‘windfall” without any juristic reason. Northbridge has also argued that there was a mutual
mistake of fact, or a mutual mistake of law that led to Northbridge’s agreement to accept

loss transfer.

Northbridge argues that waiver does not apply because it was not fully cognizant
of it rights when it agreed to accept loss transfer, and in any event, it retracted its waiver

on reasonable notice.

Finally, with respect to estoppel, Northbridge argues that there was no detrimental
reliance by Belair on Northbridge’'s acceptance of loss transfer. Belair has not changed
its position, nor would it suffer any prejudice if Northbridge was permitted to withdraw its

agreement to accept loss transfer, other than losing a “windfall” gain.

In support of its legal submissions on these issues, Northbridge relies on my

decision in HMQ v. Echelon (August 29, 2017), which was subsequently upheld by the
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Court of Appeal (see Ontario (Minister of Finance v. Echelon General Insurance

Company, 2019 ONCA 629 CanLlIl).

In my opinion this is not an “HMQ v Echelon” case. It is an “Intact v. St. Paul’, or a

“Motors Insurance v. Old Republic” case.

A careful review of the evidence leading up to Northbridge’'s agreement to accept
loss transfer does not warrant the conclusion that this came about because of an “honest
mistake” by Northbridge leading to a windfall without juristic reason on the part of Belair,
or because of a mutual mistake of fact or law. In my opinion the evidence indicates that
Northbridge waived its rights when it conceded Belair’s entitiement to loss transfer, that it
did not withdraw its waiver within a reasonable time, and in any event that it would be

unfair to Belair to allow Northbridge to withdraw its waiver.

The relevant time to consider for these legal issues is May 15, 2018 — the date
Northbridge received Belair's Notice of Loss Transfer, to April 30, 2020 — the date that
Northbridge wrote to Belair officially denying Belair's loss transfer claim on the grounds
that the Northbridge truck did not satisfy the weight requirement to be a heavy commercial
vehicle. | use the latter date because | find this is the date Northbridge officially attempted
to retract its waiver communicated to Belair on May 8, 2019. Up until then Northbridge’s
position was that it conceded the weight requirement (Mr. Lawrence), or that it was still

investigating the issue (Ms. O’Brien).

In my opinion, the examination of whether honest mistake, or mistake of fact or
law has been established must start by noting that Mr. Lawrence and Ms. Sinanan were

employed by two, pre-eminent Ontario insurers as professionals in handling loss transfer
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claims. As has been observed in many cases, insurers are professional litigants. They
have substantial expertise of their own, and professional legal expertise readily available.
In this case, the premise of the analysis must be that the participants involved knew or
should have known the legal requirements for a valid loss transfer claim. They knew or
should have known that “gross vehicle weight” is a statutory term which has been
interpreted by the courts as meaning the actual weight of the vehicle including all

modifications, contents, and anything being towed.

It requires compelling evidence to set aside these fundamental tenets of the
system and justify the application of equitable relief. | am not satisfied that the standard

has been met to do so here.

Mr. Lawrence did not testify in these proceedings. The best evidence we have
about what Mr. Lawrence knew or ought to have known about the matters relevant to loss
transfer is contained in Northbridge’s (redacted) Log Notes (see pp. 314 — 318, Exhibit

B), and in his email communications with Ms. Sinanan (Exhibit A, Tab A).

Mr. Lawrence’s successor, Susan O’Brien, did not take over the handling of
Northbridge’s loss transfer file until three months after Mr. Lawrence had already advised
Belair that Northbridge accepted Belair’s claim for loss transfer. Notably, Ms. O’Brien did
not take over the file until Northbridge’s insured tow truck had already been destroyed by

Standard Auto Wreckers (a fact she did not discover until March 2020).

Ms. O’Brien’s speculation about what Mr. Lawrence may have known, or not
known about the requirements for loss transfer formed the basis of much of Northbridge'’s

argument that Mr. Lawrence was mistaken in fact or law about loss transfer vehicle weight
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requirements when he accepted Belair's loss transfer claim, and that Ms. Sinanan for

Belair was similarly mistaken.

| will accord Ms. O’Brien due deference as an experienced insurance professional
with sound knowledge of loss transfer claims. The evidence from her EUO supports this
assessment. | do not, however, accept Ms. O’Brien’s characterization of what was in Mr.
Lawrence’s mind about loss transfer, or even that her evidence on the subject is
necessary to assist the Arbitrator. She was not tendered as an expert witness (not that |
believe expert evidence is required on the issue). She was effectively just offering an

opinion on the ultimate issue that the Arbitrator must decide.

To determine whether Mr. Lawrence based his decision to accept Belair's loss
transfer claim on honest mistake, or mistake of fact or law, | will focus exclusively on the

best evidence available - his log notes and other communications from/to him.

The Northbridge log notes (p. 318, Ex. B) indicate that Belair’s loss transfer notice was
received on May 15, 2018. Xiomara Cruz notes at 2:02 p.m. that there has been a “Loss
Report” described as a “Major LD”. | am not certain what “LD” means, but in any case,

Mr./Ms. Cruz goes on to list several “Prior Claims” for their insured on various dates.

The address for the Northbridge insured 1816740 Ontario Inc. o/a Planet Tint and
Jeremy Brown is noted as 861 Simcoe Street South. Although “Oshawa” is not shown in
the note, the street address is the same as the full address for the insured which appears
in the Business Choice Policy # CBC 065286200 (pp. 7 — 38, Ex. B) later produced by
Northbridge which has full details of the tow truck involved in the accident, including the

VIN.
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| consider this note important because it indicates that Northbridge had the means
to find insurance policy information for their insured vehicle from the date that they were
notified of the loss transfer claim — May 15, 2018. | will come back to this point later in my

analysis.

On May 15, 2018, at 2:36 p.m. the claim was assigned to Dwayne Lawrence, by
the author of the note, Mharnee De Leon. The note instructs Mr. Lawrence to “please

handle and address the AB exposure of this claim. Loss Transfer Notice.”

Mr. Lawrence’s first entry on the file is made May 16, 2018, at 10:08 a.m. He notes
that there is a Loss Transfer notice from “Intact” (Belair). The Belair adjuster is Sue
Delaney. The accident occurred October 29, 2013. The Northbridge driver was driving a

tow truck and rear-ended the Belair vehicle.

There is a redacted note by Mr. Lawrence on May 25, 2018.

The next note by Mr. Lawrence is about a week later on June 1, 2018. On that date
Mr. Lawrence speaks with Asha Sinanan. The evidence indicates that Ms. Sinanan was
a CIP qualified insurance professional handling the day-to-day matters for Belair's loss
transfer claim. The note confirms that Ms. Sinanan is going to send the police report and

“the statement” for the claim.

Just over a month later on July 5, 2018, Mr. Lawrence made three notes: the first
note is at 10:39 a.m. It confirms that he has spoken with Ms. Sinanan. She faxed him a

“better” copy of the police report that morning.
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| consider the second July 5, 2018 note made by Mr. Lawrence at 11:49 a.m. to be
quite important. It indicates to me that Mr. Lawrence understood the principles of loss
transfer. In particular, he understood that he needed to know what the actual weight of

the vehicle was to see if loss transfer requirements were met. The note reads:

Action Plan:
1. Review police report once received to determine our insured vehicle.

2. contact insured for a copy of the ownership to determine the weight of

the vehicle.
3. also review the police report to confirm liability in this accident.

| think it is also important to note that by July 5, 2018, the evidence indicates that
Northbridge was in possession of a legible police report. The police report (see p. 42 —
43, Ex. B) identifies the make and model of the vehicle involved in the accident — a 2007

black, Chevrolet Silverado, plate number AE72124.

The police report also confirms Northbridge as the insurer of the vehicle under

policy number CBC0652862-A.

The policy ultimately produced by Northbridge is virtually identical. The only
difference being the suffix “-A” on the policy number in the police report, and the suffix
“00” on the policy produced. As confirmed in the next paragraph, there is no evidence

that this difference caused Northbridge any difficulty in locating the policy.

The third July 5, 2018, note made by Mr. Lawrence is also important. It was made

at 2:27 p.m.
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The note reads in part:

...Policy: was valid from May 5, 2013 to May 5, 2014, Pre June 1, 2016 policy

...Unit: 2007 Chev Silverado

This is important because it indicates that as of July 5, 2018, Mr. Lawrence was
able to use the policy number information from the police report to access Northbridge’s
policy data base to confirm that Northbridge had a policy covering the truck involved in

the accident, and the term of that coverage.

Therefore, by July 5, 2018, Mr. Lawrence had sufficient information to confirm
Northbridge insured the truck involved in the accident, and that its insured was at fault for
the accident. The only issue left (apart from no commercial vehicles being insured on the
Belair policy — which was later confirmed) for Mr. Lawrence to deal with was to make the
necessary inquiries to confirm the weight of the truck. It is also clear at this point that Mr.
Lawrence had sufficient insurance policy information to request further details about the

vehicle such as the VIN which would have facilitated searches on the vehicle’s history.

The log notes indicate that Mr. Lawrence did not look at this file again for about
two and a half months and that he was prompted to do so by a communication from Ms.
Sinanan. She sent an email on September 21, 2018, at 9:45 a.m. (Ex. A, Tab A). In this
email Ms. Sinanan confirmed that she had left a couple of voice messages for Mr.

Lawrence which were unanswered. She also enclosed Belair’s first loss transfer request.
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Mr. Lawrence sent a reply email on the same date at 3:07 p.m. asking if Belair's
SABS file was still open. Ms. Sinanan replied less than 15 minutes later advising that their

file was still open.

On September 27, 2018 at 10:46 a.m. Mr. Lawrence emailed Ms. Sinanan. The

note reads, in part, as follows:
...Can you send me a copy of the policy that insures your vehicle.

| need to confirm that no commercial vehicles are also insured under this

policy.

Ms. Sinanan sent a return email about a half an hour later with Belair's policy

details (the Belair policy did not insure any heavy commercial vehicles).

Mr. Lawrence made some log notes on September 27, 2018. The first was made
at 11:01 a.m. It evidences his first attempt to try to confirm the weight of the vehicle since
being assigned the loss transfer file four and half months previously on May 15, 2018.

This note reads:

Called the broker’s office for a copy of the ownership of the vehicle that

was involved in the accident.

Spoke with Kelly. She advised this vehicle was sold a few years ago and

she would have to go through some paperwork to find it. She advised me to call

her back at 1 pm tomorrow (Arbitrator’s underlining)

905 576 5044 this is the insured’s phone number (Arbitrator's

underlining)
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The second September 27, 2018, note was at 1:37 p.m. It reads:

“Recvd Policy TP insurance Policy information confirming no commercial vehicles insured

under the policy”

This note and his email on the same date to Belair is important for two reasons.
First, because it demonstrates again Mr. Lawrence’s familiarity with the regulatory
requirements for loss transfer. If the Belair policy had insured a heavy commercial vehicle
then according to subsection 9 (3) of Regulation 664 Belair would not be entitled to pursue

loss transfer.

Second, the note confirms that as of September 27, 2018, Mr. Lawrence knew that
Northbridge’s insured at the time of the accident no longer owned the vehicle involved in
the accident. This should have made him realize that if he was not able to readily ascertain
the information another way, it might be necessary to conduct a search on the ownership
history of the vehicle to determine the current owner and facilitate inquiries as to the
weight of the vehicle. To do this the VIN of the vehicle would be required, and that

information was available all along from Northbridge’s insurance policy.

Mr. Lawrence’s third note on September 27, 2018 was made at 2:17 p.m. It was

another action plan. It reads:

F/u with our insured for ownership and weight of the insured vehicle that

was involved in the accident.

Mr. Lawrence send a further email to Ms. Sinanan at 2:43 p.m. on September 27,

2018. It reads in part:
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...I'm just waiting for the ownership from our insured in order to confirm the

weight of the vehicle.

| should have it by tomorrow.

Unfortunately, for reasons that remain unexplained Mr. Lawrence failed to follow
up the next day with Kelly at the broker’s office or attempt to contact Northbridge’s insured

until several months later.

What follows between September 27, 2018, and February 1, 2019, is a series of
communications from Ms. Sinanan to Mr. Lawrence, all of which went unanswered save
for one email from Mr. Lawrence on January 29, 2019, the content of which contains no

substance on the truck weight issue.

The communications are important for two reasons. They demonstrate due
diligence on Belair's part in attempting to secure evidence for its loss transfer claim, and
further, unexplained delay by Northbridge in obtaining crucial information that was within

its means to obtain much more expeditiously.

On October 12, 2018, Ms. Sinanan emailed Mr. Lawrence. Her message reads, in

part:

...Just following up with your investigation on Loss Transfer. (sic) Your last
email you stated you were waiting on the ownership to confirm the weight of the

vehicle.

Once you have received this can you also send me a copy if LT does not

apply.
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On January 29, 2019, Ms. Sinanan emailed Mr. Lawrence. Her message reads, in

part, as follows:

...Can you contact me as soon as possible.

Mr. Lawrence emailed Ms. Sinanan on January 29, 2019, asking if Ms. Sinanan
was going to be in the office tomorrow and if so, could he contact her in the afternoon.
There is no indication in the emails or log notes whether any communication did take
place the next day. It is clear from subsequent evidence however, that Mr. Lawrence had
not conducted any further inquiries into the weight of the vehicle by that time, so he could
not have been seeking a telephone meeting with Ms. Sinanan to provide the answer to

that question.

On February 1, 2019, at 3:31 p.m., Ms. Sinanan at Belair emailed Mr. Lawrence.

Her message reads, in part, as follows:

...l did some searches on tow trucks and the GVW..as you can see for the

2001 its 12,500Ib = 5669 kg. 1997 15,000Ib 6803kg..

Therefore loss transfer applies!

The message attached photos and descriptions of three vehicles, including a 2001
Chevrolet Silverado 3500. This was not the same exact vehicle as Northbridge’s insured

truck, but it was very similar.

Northbridge has argued that this email is evidence that Ms. Sinanan was as
confused and mistaken as Mr. Lawrence about what “gross vehicle weight” meant for the

purposes of the loss transfer regulation.
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Northbridge submits that it is not clear from the photos and descriptions that Ms.
Sinanan relied upon that she knew the difference between “actual weight” and “capacity

weight” when she concluded loss transfer applies and suggested this to Mr. Lawrence.

This submission is supported again by reference to opinions from others about
what Ms. Sinanan knew or did not know about what “gross vehicle weight” means for loss
transfer purposes. Ms. O’Brien opines on this in her EUO, and counsel for Northbridge
also solicited an opinion from Belairs EUO witness in these proceedings, Bojan

Kolundzic.

With due respect to both witnesses, in the absence of any evidence that they
communicated with Ms. Sinanan on the issue and obtained some information directly from
her, what they think she may or may not have known is of no assistance to the Arbitrator.
Even if they had communicated with Ms. Sinanan, their evidence as to what she said
would be hearsay. Although technically admissible in arbitration proceedings, it certainly
would not be the best evidence on the question of what Ms. Sinanan did or did not
understand about a specific legal requirement in loss transfer. The evidence on this issue
should come from Ms. Sinanan, but like Mr. Lawrence, she did not testify in these

proceedings.

| would also observe that | do not agree with Northbridge’s submission that Ms.
Sinanan’s comments to Mr. Lawrence in her February 1, 2019 email about the photos
and descriptions of tow trucks indicates that she too, was either mistaken or confused

about what “gross vehicle weight” meant for loss transfer purposes.
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For example, in the weight references Ms. Sinanan cites with respect to the 1997
tow truck (p. 59, Ex. B), she refers specifically to the “gross vehicle weight” of 15,000 Ib
(5669 kg.) as being the relevant weight to consider. The capacity weight of the truck is
noted in the next line of the description — 20,000 Ib. This suggests to me that she knew
the difference in the terms, or at the very least she was not confused in thinking that the

terms meant the same thing.

Ms. Sinanan’s email seems to have prompted Mr. Lawrence to renew his dilatory
quest to determine the weight of Northbridge’s truck. He had not done anything further to

investigate the issue in four months since September 27, 2018.

About 20 minutes after receiving Ms. Sinanan’s February 1, 2019, email, he made

the following log note at 3:52 p.m.:

Called insured to f/u with ownership for the 2007 Chevy 3500 pickup truck

that was involved in the accident.

Need to confirm gross weight of the vehicle with all towing equipment.

(Arbitrator’s underlining)

Left a message for Kelly to call me back.

This note indicates two things:

1) Mr. Lawrence was not induced into accepting loss transfer based on the
assertions in Ms. Sinanan’s February 1, 2019, email. Although he now had information
(from Ms. Sinanan’s February 1, 2019, email) generally about the weight of similar tow

trucks, he did not rely on that. He pursued efforts to obtain the ownership for the truck to
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determine its weight. This and subsequent notes show that he continued his own
investigation on the issue until he satisfied himself sufficiently about the weight of the

truck to accept loss transfer.

2) Mr. Lawrence knew what “gross vehicle weight” meant for loss transfer
purposes. The portion of the note which | have underlined indicates to me that he was
aware of what to look for in determining “gross vehicle weight”, and that he knew this did

not simply mean the capacity weight for vehicle.

At 1:47 p.m. on February 14, 2019, Ms. Sinanan sent an important message to

Mr. Lawrence. It reads, in part, as follows:

If you can go to your underwriting department and get the policy

declarations and send it to me...this would give us the vehicle weight and class.

On March 20, 2019, and on April 10, 2019, Ms. Sinanan sent emails to Mr.
Lawrence repeating the message content as was contained in her February 14, 2019,
email. Mr. Lawrence did not respond to any of these messages until May 2, 2019 (see

below).

This message is important for two reasons. In my opinion it shows that Ms. Sinanan
was never mistaken or confused about the term “gross vehicle weight” in loss transfer.
The fact that she suggested to Mr. Lawrence that he consult Northbridge’s policy for the
weight of the insured vehicle indicates that she knew the relevant weight to be determined
was the specific weight of the insured vehicle, not a generic, capacity weight for a vehicle

of that make and model.
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The second reason that this message is important is that it shows a sophisticated
insurer would know that a source of evidence about the weight of a specific vehicle could
be the insurance policy on the vehicle. In this case, the policy was within Northbridge’s

means to access from the outset of the loss transfer claim in May 2018.

On May 7, 2019, at 3:28 p.m. Mr. Lawrence emailed Rose Marie Terlikar in

Northbridge’s underwriting department. His message reads, in part, as follows:

...I'm investigating loss transfer on a (sic) the above named policy (the
correct policy number is quoted in the subject line) on a loss that occurred on

October 29, 2013. Would you happen to have any documentation that could

confirm the gross weight of the 2007 Chevy Silverado we had on risk at the time?...

At 3:33 p.m. on May 7, 2019, Mr. Lawrence emailed Ms. Sinanan. His message

reads, in part, as follows:

...I'm just waiting for a response from my underwriter.

| think the problem is that the accident happened such a long time

ago. I'm anticipating a response at some point today or tomorrow.

On May 8, 2019, at 10:17 a.m., Ms. Terlikar in Northbridge’s underwriting

department sent the following message to Mr. Lawrence:

...Further to your email, attached is the website we use..
GVW for this particular unit is 11,400 Ibs.

(website address was inserted here)...
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At 10:49 a.m. on May 8, 2019, Mr. Lawrence sent the email to Ms. Sinanan
previously cited (see p. 14) confirming gross vehicle weight over 4,500 kg. and accepting

loss transfer.

In my opinion there is no compelling evidence to demonstrate that Mr. Lawrence
made an “honest mistake” when he conceded to Ms. Sinanan at Belair that the
Northbridge insured vehicle exceeded the 4,500 kg. weight requirement to qualify as a
heavy commercial vehicle. On the contrary, my interpretation of the summarized evidence
is that Mr. Lawrence knew what the requirements were for a valid loss transfer claim. He
understood that “gross vehicle weight” meant the actual weight of the vehicle (with
modifications, contents and anything being towed), not the manufacturer's suggested

capacity weight.

There is limited evidence of what occurred between Mr. Lawrence and Ms. Terlikar
in Northbridge’s underwriting department. Like Mr. Lawrence, Ms. Terlikar did not testify

in these proceedings, so | am left to interpret brief email exchanges.

In my view, Mr. Lawrence’s request of Ms. Terlikar was clear — He was looking to
obtain what would have been the actual weight of Northbridge’s insured vehicle “on risk
at the time”. Mr. Lawrence specifically referred to the loss transfer claim he was handling
and, asked for information concerning the gross vehicle weight of the insured vehicle. The
message does not read as if he was asking for information generally for manufacturers

suggested capacity weights for these types of vehicles.

The evidence of how Mr. Lawrence conducted his investigation of this loss transfer

claim in the approximate one-year period from May 15, 2018, to May 8, 2019, indicates
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to me that by May 8, 2019, he was prepared to accept Ms. Terlikar's response to his
inquiry as satisfactory evidence that the Northbridge vehicle exceeded the 4,500 kg.

weight requirement without looking any further into the matter.

In the year from the when Mr. Lawrence was assigned the claim, until his May 8,
2019, email to Belair conceding the weight requirement, the evidence indicates that his

investigation on the vehicle weight issue was perfunctory at best:

e On September 27, 2018, he telephoned the broker seeking a copy of the
ownership for the vehicle. He was told (by Kelly) that the vehicle had been
sold several years ago, that she would have to go through some paperwork
to find it, and that he should call her back the next day for further information.
He did not call back the next day.

e On February 1, 2019, he telephoned the insured for the first time (the broker
gave him the insured’s number on September 27, 2018). There is no
evidence that he spoke with the insured. He also telephoned the broker
(Kelly) but did not speak with her and had to leave a message.

e On May 7, 2019, he emailed Ms. Terlikar in the underwriting department,

and received her response on May 8, 2019.

It is a fair interpretation of the evidence to say that even these lacklustre efforts to
investigate the matter only occurred because of follow up prompting by Ms. Sinanan at

Belair, not as the result of initiatives by Mr. Lawrence.

In her submissions, Counsel for Northbridge reminded me of my comments in

HMQ v. Echelon that it would be inappropriate to impose a standard of perfection on busy
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insurance claims professionals who are dealing with many, often complicated files, with

tight timelines within which to do so.

| do not feel that | would be resiling from those comments or imposing too high a
standard to say that Mr. Lawrence’s investigation in this case fell well below what would

be expected from a loss transfer specialist in a top tier insurance company.

In my opinion, what occurred here was not “honest mistake”, or mutual mistake of
fact and/or law. It was a deliberate decision made by a loss transfer claims handler who

had not conducted an adequate investigation of the matter.

Perhaps at the time he advised Belair that he was satisfied the requirements for
loss transfer indemnity had been met, Mr. Lawrence was feeling pressure to come to a
decision. Any pressure, however, was entirely self-imposed because of the cursory and

dilatory way he pursued the investigation.

In any event, the question | must decide is not whether Mr. Lawrence made a poor
decision or could have made a better decision about accepting that the requirements for

loss transfer were satisfied.

The question is whether there is sufficient evidence to find that he made the
decision as the result of an honest mistake, or that he and Ms. Sinanan were mutually
mistaken about the facts and/or the law. In my opinion the evidence is far from sufficient

to support any such conclusion.

| will deal now with the issues of waiver, retraction of waiver, and estoppel.

34



With respect to waiver, Northbridge has submitted that there was no waiver in
these circumstances because when Mr. Lawrence conceded to Belair that its vehicle met
the heavy commercial vehicle weight standard, he was not fully aware of Northbridge’s

legal rights.

Success on this argument would require a finding that Mr. Lawrence was mistaken
about, or did not know those legal rights —i.e. that proof of “gross vehicle weight” to satisfy
the Regulation meant manufacturers suggested capacity weight, and not actual vehicle

weight, including any modifications, vehicle contents, and anything being towed.

| have already found that the evidence is not sufficient to satisfy me that Mr.
Lawrence was mistaken about, or did not understand what proof was required for the

issue.

Northbridge has submitted that even if Northbridge’s concession regarding the
weight of the vehicle amounted to waiver, that it retracted its waiver with a reasonable

time, and there is no unfairness to Belair in the circumstances.

For this argument, Northbridge focuses on actions taken by Susan O’Brien after

she took over the file in August 2019.

There is no doubt that the evidence indicates Ms. O’Brien’s investigation of the
issues relevant to loss transfer was much more pro-active and effective than Mr.
Lawrence’s investigation. The problem for Northbridge, however, is that it had already
conceded to Belair that the requirements for loss transfer indemnity had been satisfied

before Ms. O’Brien took over the file.
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Ms. O’Brien’s actions are only relevant insofar as they relate to whether
Northbridge retracted its waiver within a reasonable time, and whether it would be unfair
to Belair to allow Northbridge to retract its waiver. Whether she came to a better or more
accurate conclusion about the loss transfer requirements than did Mr. Lawrence is not

relevant.

Northbridge argues that Ms. O’Brien’s August 28, 2019, email to Asha Sinanan at
Belair constitutes a retraction of waiver within a reasonable time. Belair disagrees on both

counts.

This email reads, in part, as follows:

...This file has just been transferred to me from Dwayne Lawrence who is

no longer with Northbridge.

...Itis very possible that the vehicle does not qualify as a heavy commercial

vehicle...

I don’t know if | will be able to obtain a copy of the ownership for the vehicle

since the accident took place on October 29, 2013...

I will check the PD file and if I'm able to locate a copy of the ownership, |
will send you a copy. There is no issue with liability, just with whether or not loss

transfer applies to our insured vehicle.

In the interim, Northbridge will not be reimbursing any loss transfer until |

have had a chance to review the file and to confirm the weight of our vehicle.

| will be reviewing our reserve on the file and need to know if the claimant
has been found to be CAT and if he continues to receive IRB.
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In my opinion, this email is not a clear retraction of the waiver communicated by
Dwayne Lawrence’s May 8, 2019, email to Belair. The key factor that influences my
conclusion is that Ms. O’Brien’s message makes no reference at all to Mr. Lawrence’s
May 8, 2019, email conceding the vehicle weight issue. A clear retraction of waiver would
have referenced this email and unequivocally stated that Northbridge was withdrawing its
agreement communicated in this email because the requirements for loss transfer

indemnity were not met.

Ms. O’'Brien’s email is ambivalent. On the one hand it suggests Northbridge will
not reimburse Belair in loss transfer indemnity, but then she indicates that this may not
be a final position. It is dependent on further investigation being conducted regarding the
weight of the vehicle. Ms. O’Brien goes on to ask for information about whether the

claimant has been found CAT and whether IRB’s continue to be paid.

In any event, even if Ms. O’Brien’s August 28, 2019, email to Belair could be
construed as a retraction of waiver, in my opinion it was too late to amount to reasonable
notice of retraction, and it would be unfair to Belair to allow the waiver to be retracted at

this point.

Mr. Lawrence emailed Belair close to four months earlier, on May 8, 2019,
conceding that the requirements for loss transfer indemnity regarding the weight of the
vehicle were satisfied. After that, Belair's focus was entirely on being reimbursed based
on its Requests for Indemnity. There was absolutely no reason at that point for Belair to
consider that there was an ongoing issue with respect to whether Northbridge accepted

that the requirements for loss transfer had been met. There was certainly no reason why
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Belair would expect that there would have to be further investigation regarding the weight

of Northbridge’s vehicle by either Northbridge or Belair.

Northbridge did eventually communicate its position very clearly denying

responsibility for Belair's loss transfer claim, but this was not until April 30, 2020.

There were several communications between May 8, 2019, and August 28, 2019,
from Belair to Northbridge. All of them concerned Requests for Loss Transfer Indemnity
which Belair had sent to Northbridge. All these communications went unanswered until

Ms. O’Brien took over the file.

The other, very significant event which occurred after Northbridge’s acceptance of
Belair’s loss transfer entitlement in May 2019 and Ms. O’Brien’s email to Belair at the end
of August, 2019, is that the vehicle involved in the accident was destroyed. The best
evidence available as to when this occurred is that it happened very shortly after Standard
Auto Wreckers acquired the vehicle on August 22, 2019. This was about a week before

Ms. O’Brien’s email to Belair.

Obviously, this event put it beyond the ability of either Northbridge or Belair to try
to inspect and/or weigh the actual vehicle involved in the accident and insured by

Northbridge at the time of the accident.

Northbridge submits that the destruction of the vehicle, while unfortunate, should
not affect the outcome of the arbitration. It relies on Ms. O’Brien’s continued investigation
of the weight issue which ultimately unearthed the information about what the truck

weighed with its tow arm back in 2007. | have previously dealt with this evidence and
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concluded that it was insufficient to prove the gross vehicle weight per the loss transfer

regulation at the time of the accident.

Northbridge’s handling of Belair’s loss transfer claim from May 15, 2018, until after
the vehicle was destroyed in August 2019 gave Belair no reason to believe it needed to
conduct any investigation regarding the weight of Northbridge’s vehicle for loss transfer
purposes. After May 8, 2019, Northbridge had conceded the issue, and for the next four
and a half months until the vehicle was destroyed there was no reason for either insurer

to continue any investigation.

Northbridge submits that the situation here is the same as it was in HMQ v. Echelon
in that allowing it to retract its waiver would not be unfair to Belair because all Belair would
be losing would be a “windfall” in not having to maintain responsibility for the payment of
SABS to the claimant. Northbridge submits that there would be no other way for Belair to

achieve this result but for the mistaken concession by Mr. Lawrence.

| disagree. In HMQ v. Echelon, there was no other way HMQ could ever have had
S. 268 Insurance Act responsibility for the payment of SABS to the claimant, except for
the mutual mistake of fact and law, induced in part by Echelon, leading HMQ to accept

priority for the claim.

In this case, either Northbridge or Belair could have responsibility for the payment
of SABS depending on whether the requirements of the loss transfer Regulation were
satisfied. Northbridge failed to conduct a proper investigation of the requirement
concerning the weight of its truck and then it conceded the issue to Belair. At the earliest

point at which Northbridge could be found to have attempted to retract this concession,
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the truck had already been destroyed making it impossible for either insurer to get better

evidence on the weight of the truck.

Belair cannot be faulted for any of these problems. Northbridge must accept
responsibility for them. It is about a year from the time the claim was first notified in May
2018, until Mr. Lawrence decided he had adequate evidence to concede the truck weight
issue in May 2019. In my opinion this is more than ample time for Northbridge to have
properly investigated the weight issue and come up with at least the evidence about what

the truck weighed in 2007, as Ms. O’Brien did long after the fact.

A timely, more thorough investigation of the issue by Northbridge would have left
both insurers time to try to get access to the vehicle before it was destroyed. The evidence
indicates that the subsequent owners seemed to be quite cooperative with Northbridge’s
investigators and Ms. O’Brien during their efforts to find and determine the weight of the
truck. There is no reason to think that this would not have been the case had they been

approached much earlier and before the truck was destroyed.

If for some reason the insurers could not get access to the truck before it was
destroyed, if the weight of the truck had been placed clearly issue the insurers could have
discussed weighing a “test vehicle” as was done in Intact v. St. Paul. This may have been
an even better way to go about things, since weighing the truck in 2018 or 2019 five or
six years after the accident may have had the same reliability problems as knowing its

weight seven years before the accident in 2007.

To facilitate this, better efforts would have had to been made to contact the

Northbridge insured regarding the state of the truck and its contents in 2013. Northbridge
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has suggested that the insured was uncooperative, but the only evidence before me on
the issue is that Northbridge made one telephone call to the insured in the full year Mr.

Lawrence was investigating the claim before he sent his concessionary email to Belair.

The evidence indicates that the operator was interviewed about the accident a few
months after the accident. He was co-operative and gave a statement. If the truck weight
issue had been properly investigated when the loss transfer claim was presented, and
not conceded, perhaps the operator could have been interviewed again, this time with
specific questions about the contents of the truck and his own weight at the time of the

accident.

None of these steps, however, were even considered. They were not considered
by Northbridge because Mr. Lawrence failed to turn his attention to conducting a proper,
timely investigation. They were not considered by Belair because it reasonably relied on
Northbridge’s assurances that it was investigating the weight issue, until the issue was

conceded.

Counsel for Northbridge, in her very able argument, did her best to characterize
Northbridge’s efforts to investigate the truck weight issue as significantly handicapped by
Belair's delay in advancing the loss transfer claim, the age of the claim, and lack of

cooperation from various sources.

Notwithstanding the able advocacy, in my opinion the evidence does not support
this interpretation. | have already reviewed in detail the evolution of the law on when loss
transfer claims can be advanced, and Mr. Lawrence’s investigation efforts, or the lack

thereof. | will not repeat the analysis here.
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As for Ms. O’Brien’s involvement, | have already noted that her efforts, although
efficient and effective, came long after Northbridge conceded loss transfer entitlement to
Belair, and after the vehicle was destroyed. They have no relevance to the honest
mistake, mutual mistake of fact and law issues. They do have relevance to the retraction

of waiver issue which | have also dealt with.

What Ms. O’Brien’s involvement in the matter does show, however, is that had the
straight-forward, simple inquiry using Northbridge’s own policy been made from the
outset, important information about the whereabouts of the vehicle, and thus, details such
as its condition and weight would have been available long before it was destroyed in

August 2019.

As | have noted, Northbridge had the necessary information in May 2018, to seek
details from its own policy about the specific vehicle involved in the accident. The policy
number, or sufficient information to identify it, must have been known to Mr. Lawrence
and others who made the early log notes. Even if this information was not pursued
immediately because inquiries were to be made of the broker and/or the insured, it should
have been pursued much earlier than it was, and certainly if there were any concerns as

to whether the inquiries with the insured and the broker were not going to be fruitful.

The problem is, Mr. Lawrence did not make proper or timely inquiries of the insured
or broker, so he had no way of knowing until it was too late whether he was going to get
the necessary information from them. He did not consider seeking the information from
Northbridge’s policy until Ms. Sinanan at Belair suggested that he contact his underwriting

department to obtain it.
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Within two days of taking over the file Ms. O’'Brien asked her IT department to
provide her with the full policy. On August 30, 2019 she made a log note confirming this.
She wanted the full policy to obtain the VIN for the vehicle and any more detailed
information about the vehicle that might be available. She did this even before attempting

inquiries with the insured or the broker.

It is not clear from the evidence when Ms. O’Brien obtained the full policy and the
VIN for the vehicle. There is a gap in Ms. O'Brien’s log notes until January 14, 2020. There
is another note in February 2020, and several in March 2020. It is not until the March 20,
2020, note that a specific reference to conducting a VIN search to try to locate the current
owner of the vehicle appears. According to the VIN Search it was requested at 9:48 a.m.
on March 23, 2020. Ms. O’Brien made a log note March 23, 2020 at 10:09 a.m. The VIN

search had come back, and she noted that the truck was at the wreckers.

It is clear from this evidence that as soon as the VIN information for the truck was
available, a VIN search returned the location of the truck within about 20 minutes of being

submitted.

The reason for the delay between Ms. O’Brien requesting the full policy information
in August 2019, and when the VIN search was conducted in MarchFo 2020, is not clearly
explained in the evidence. Northbridge’'s submissions refer to “difficulty” in getting
information about the policy because it was so old. In her EUO Ms. O’Brien testified to

the same effect and said that “IT” ultimately had to be involved to get her the actual policy.

Based on the limited evidence available, | have no alternative but to conclude that

this delay was due to Northbridge’s underwriting department’s or IT department’s
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unexplained inability to provide Ms. O’Brien with the full policy for many months after she

had requested it.

Even assuming that such a delay was reasonable, which | do not, had Mr.
Lawrence requested the full policy information soon after assuming carriage of the file it
is still more likely than not he would have had the VIN for the vehicle and been able to
conduct a search to locate it before it was destroyed 15 months after Northbridge was

first notified of the loss transfer claim.

In case it is material to the facts of this case, | find that the unexplained failure of
Northbridge’s underwriting or IT department to provide essential information to its claims
(loss transfer) department in efficient and timely fashion is unreasonable. Considering the
sophistication and the resources of a top tier insurer, the information should have been
readily available. This unexplained and unreasonable delay is no defence to
Northbridge’s failure to adequately investigate and obtain information relevant to a loss
transfer claim, especially where it has advised another insurer that it has satisfied itself
with respect to the requirements for loss transfer. It also undermines any legal argument
that Northbridge should be allowed to resile from its agreement with Belair to accept loss

transfer.

The evidence also confirms that once Ms. O’Brien had the VIN search information,
she was able to retain and instruct investigators who reported to her in less than 30 days
with information and documents from former owners of the vehicle, including details of

the weight of the vehicle.
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For all these reasons, | conclude that allowing Northbridge to retract its waiver

would be unfair to Belair in the circumstances.

Given my findings on the other legal issues, | do not believe that it is necessary for
me to go into a detailed analysis of Belair's estoppel argument. If it was necessary, | will
say that based on the evidence | believe Belair has made out a case for estoppel.
Northbridge held out unequivocally to Belair that it was accepting Belair’s entitlement to

loss transfer.

Belair relied to its detriment on that assurance. Belair did not engage counsel or
commence arbitration even though it was about to do so just as Northbridge made its

concession. Involvement of counsel may have altered how Belair managed its position.

Throughout Northbridge’s handling of Belair's loss transfer claim, Belair
reasonably relied upon Northbridge’s assurances that it was investigating the truck weight
issue, and four months before the truck was destroyed Northbridge conceded this issue.
Belair relied on these assurances and Northbridge’s ultimate concession on the issue to
its detriment. Had these assurances not been given and the concession not made, Belair
could have conducted its own investigation of the weight issue and would have had

reason to do so.

Conclusion

For the foregoing reasons, | conclude that Belair is entitled to loss transfer

indemnity from Northbridge, subject to the determination of appropriate quantum.
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Northbridge waived its rights with respect to empirical proof from Belair that the

weight of the Northbridge vehicle qualified it as a heavy commercial vehicle.

Northbridge has not established that it retracted it waiver within a reasonable time,
and in any event, | have found that it would be unfair to Belair in the circumstances to

allow retraction of waiver.

Northbridge has not established that its agreement to accept Belair's entitlement

to loss transfer was based on an honest mistake, or a mutual mistake of fact or law.

Northbridge is estopped from withdrawing its agreement to accept loss transfer.
Belair reasonably relied on Northbridge’s agreement and changed its position to its

detriment.

Disposition

1. Belair is entitled to loss transfer indemnity from Northbridge for SABS paid to or on

behalf of the claimant Elliot for the October 29, 2013, accident.

2. Belair's loss transfer indemnity is subject to the determination of appropriate
quantum which may be done through the agreement of the parties, or if necessary,

through the continuation of the arbitration process.

3. Belair is entitled to its costs of the arbitration to date. If the parties are unable to
agree on the quantum of costs, | will deal with the issue by way of written
submissions. If required, Belair should serve its written submissions within 30 days
of the date of this Award. Northbridge should serve its responding submissions

within 14 days from receiving Belair's submissions. Belair should serve its reply
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submissions, if any, within 7 days from receiving Northbridge’s submissions. The
submissions should not exceed 10, double-spaced pages. In addition to the
submissions, Belair may serve a Bill of Costs and both parties may serve Briefs of

Authorities.

Dated at Toronto, April 25, 2023

Arbitrator
Scott W. Densem
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